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sumed the duties of a school district, is not liable for an injury sus- 
tained by a scholar, attending the public school, from a defective 
condition of the property or building. Bigelow v. Inhabitants of 
Randolph, 80 Mass. 541; Hill v. City of Boston, 122 Mass. 344, 23 
Am. Rep. 332; Sullivan v. City of Boston, 120 Mass. 540; VVixon v. 
Newport, 13 R. 1. 454, 43 Am. Rep. 35 (pupil burned and scalded by 
defective heating apparatus in public school). 

A board of education is not liable in its corporate capacity for 
damages for an injury resulting to a pupil while attending a common 
school, due to its negligence in the discharge of its official duty in 
the erection and maintenance of a common school building under its 
charge, in the absence of a statute creating a liability. For the rea- 
son that it is but an instrumentality of the state, or in other words 
is a public agent employed in administering the common school sys- 
tem of the state, and accordingly there is no principle of the common 
law by which such an action as this can be supported. Finch v. Board 
of Education, 30 Ohio St. 37, 27 Am. Rep. 414. 

Nor is a municipal corporation liable for an injury to a pupil 
caused by the negligence of the board of education in allowing the 
schoolhouse to become and remain in an unsafe condition. Diehm v. 
Cincinnati, 25 O. St. 305. 

But in one case it was stated rather vaguely that a school district 
is not to be treated as strictly a municipal corporation within the 
meaning of the rule that a city cannot get rid of its governmental 
duties by employing an independent contractor. School districts it 
was said, are corporations of lower grade and less power than the 
city and have less the characteristics of private corporations 
and more of a mere agent of the state. Accordingly it was held that 
a school district employing a contractor to repair and improve a 
school house, is not liable for the contractor's negligence in an ac- 
tion by an injured pupil against the district. School District v. Fuess, 
98 Pa. St. 600, 42 Am. Rep. 627. 

Neither the school trustees nor the superintendent of school build- 
ings are liable in damages for injuries to a pupil sustained by rea- 
son of the defective condition of the school premises, where the re- 
pairs were ordered by the school trustees of the ward, who acted 
gratuitously, and were under the direction of the superintendent of 
the school building, especially where the defendants are not charge- 
able with personal negligence, and they have omitted no duty im- 
posed upon them by law. They were acting as public officers, and 
in respect of the acts of persons necessarily employed by them the 
doctrine of respondeat superior has no application. Donovan v. Mc- 
Alpin, 85 N. Y. 185, 39 Am. Rep. 649. 
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Co. v. Krienitz. Supreme Court of Wisconsin, April 26, 1910. The 
rule that an infant may bind himself by his actual fraud, but not by 
mere conduct or silence when he ought to speak, is an exception to 
the rule that an infant cannot bind himself by estoppel, and is con- 
fined to cases where the infant is in fact developed to the condition 
of actual discretion, and to cases of actual fraud, and where the con- 
tract or transaction is beneficial. — Reported in 70 Cent. Law Journal 
461, with a valuable r.nnotaticn. 



CORRESPONDENCE. 



Mistake Corrected. 

Editor "Virginia Law Register:" 

There are two errors in my article on "Last Clear Chance," "Vir- 
ginia Law Register," volume 16, page 171. On fifth line from top of 
page there is the word "no" between the words "be" and "recovery" 
whereas it ought to be "a" instead of "no," and about the middle of 
same page, the caption of paragraph is as follows: "When a 
Trespasser's Peril is Discovered," and it ought to be "Where a Li- 
censee's Peril is Discovered." 

Charles Curry. 



